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Kabapikotawangag Chiefs launch
treaty rights enforcement action

The Chiefs of Kabapikotawangag,
representing several Ojibway first na-
tions, recently announced their inten-
tion to pursue their aboriginal treaty
rights through legal action in order to
regain, not only their treaty reserved
rights but also control over an impor-
tant traditional fishery which has been
nearly decimated by mismanagement.
Their statement follows:

The Creator placed us upon the
lands and waters of Kabapikotawan-
gag, now known as Lake of the Woods.
We are the original occupants. We are
the original owners and keepers of the
fisheries within the territory now in
Ontario and centred on Lake of the
Woods in the Districts of Kenora and
Rainy River.

We exercised jurisdiction over
fisheries, including control of catch,
species, season, equipment and other
limits required for management and
conservation.

When the Europeauns first came to
our territory, we were a thriving, pros-
perous and expanding people in large
part because of the fisheries. Upto 50%
of our people’s food supply came from
the fish in the lake, and a large part of
our income came directly from the fish-
eries. Fish of many species were plenti-
ful, especially sturgeon, used by our
people for food consumption and trade.
The furtradesoonbegan withthe Euro-
peans and their companies, and we took
partbut we did not depend on it because
of the fisheries.

Between 1823 and 1885, trade
records show a sustained yield of 150
tonsof sturgeon per year. Aside from its
use as food, sturgeon bladder produced
isinglass—numaykwan—used by the
white man in glue, cleaning detergent
and export to Europe.

When Canada wanted passage be-
tween Lake Superior and the Red River,
a treaty-making process was begun.
They were told that our people would
resist any interference in the fisheries.

So, an Order in Council passed on
April 25, 1871, authorizing a treaty
specifically provided that our people
would be “retaining whattheydesirein
reserves at certain localities where they
fish for sturgeon.”
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A treaty known as Treaty #3 was
made on October 3rd, 1873. The En-
glish version says:

“Her Majesty further agrees with
Her said Indians that they, the said
Indians, shall have the right to pursue
their avocations of hunting and fishing
throughout the tract surrendered. . .”

Under the Treaty, more than 60
reserves were established over a period
of time. Most were located on or near
bodies of water according to the wishes
of our people. On Lake of the Woods,
Ontario, 33 reserves were established
close to traditional fishing grounds and
stations.

Starting in the 1880’s unlicenced
and unrestricted commercial fishing
using poundnets began taking large

quantities of fish, mostly sturgeon, out * § :

of the lake.

Our people protested that this ac-
tivity breached our treaty rights and
asked Canada to act. Simon J. Dawson,
the local Member of Parliament, who
was also one of the Commissioners in
the Treaty said that:

“as an enticement to the Indians to
sign the treaty, the commissioners
pointed out to them that, along with the
reserves and money payments, they
would forever have the use of their
fisheries. This point was strongly in-
sisted on and it had great weight with
the Indians, who for some years had
persistently refused to enter into any
treaty. Now, if on breach of this, the
white man is about. . .sweep the waters
of every living thing down to a minnow,
what becomes of the stipulation in the
treaty?”

Canada responded by passing an
Order in Council on August 20, 1890
which reserved the fishing rights in
Lake of the Woods to our people and
banned poundnets. But they allowed
“fishing by hand with hook and line” to
be open to all residents. Indian Agents
were appointed fishery overseers to pro-
tect the Indian rights and fisheries.

During the summer of 1890
Powassin, our ancestral chief of Kabap-
ikotawangag, cut the nets of a commer-
cial fishery operation on the United
States side of Lake of the Woods. He
delivered a speech and said:
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“We wish our children and our
children’s childrento live, but (the com-
mercial fishery) is destroying their food,
and they will die of hunger. When we
gave up our lands to the Queen we did
not surrender our fish to her, as the
Great Spirt made them for our special
use.”

Local governments and business
interests from the Town of Rat Portage
lobbied Canada to reinstate commer-
cial fishing. Canada then began issuing
commercial licences on ‘an experimen-
tal basis’ and by 1895, 100 commercial
licences had been issued. These were
for sturgeon poundnet fisheries in the
southern part of the lake; and for white-
fish, pickerel and jack fish gill net fish-
eries in the northern part of the lake.

Lake of the Woods was quickly
over-fished. The total catch was at 3
million pounds in 1894 then dropped
off as the fish were depleted. By 1900
the total catch had gone down to 1/2

million pounds. The last sturgeon were
caught in the first years of the 1900’s.
And the sturgeon-based economy dis-
appeared. Our families, our clans, our
communities, our religion, societies,
economies, cultural practices, were dev-
astated—our social structure and our
traditional life destroyed.

Canada had ignored itsown Order
in Council. And it had turned the fish-
eries over to Ontario in violation of the
Treaty. The Canada Fisheries Act is a
federal law administered by the Federal
Department of Fisheries and Oceans.

Under this arrangement, Ontario
writes the Ontario Fishing Regulations,
and Canada merely rubberstamps them.
In this way Ontario and Canada can
bypass the principle that a province
cannot pass laws over Indians or abro-
gate Indian treaty rights.

As Ontario has enforced the regu-
lations over the years, the names of
(SeeKabapikotawangag, page 15)
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Recent Canadian Supreme Court
decisions relating to treaty rights

The Sparrow Decision, May 31,1990

The Supreme Court of Canada ruled that Canada has the responsibility to act
in a fiduciary capacity with respect to Aboriginal peoples. The relationship
between Canada and Aboriginals is ‘trust-like,” rather than adversarial and
contemporary recognition and affirmation of aboriginal rights must be defined in
light of this historical relationship. It further ruled that aboriginal rights cannot be
over-ridden except by means of the most stringent rules including consultations
with the Aboriginal people.

The Delgamuukw Decision, December 11, 1997

The Supreme Court’s ruling on this case has the following effects:

Delgamuukw himself said that “This case was conceived in 1983 because of
the weakness of the land claims policy.” Canada will have to revamp its policy.

Effect on off-reserve rights: Off-reserve rights (1) are constitutionalty
protected by s. 35; (2) they are land rights in the English law sense, not mere
“personal” rights; and (3) they have “an inescapable economic component.”

Anshinaabe history: There is no longer any doubt about the legal value of
community evidence, especially from the Elders. The concept of territorial land
use is enhanced.

Compensation: Crown refusals to discuss compensation for past losses
canno longer be sustained. The treaty making process in British Columbia stopped
in the 1850’s because neither the British colonial authorities nor the provincial
government wanted to pay.

Their successors today cannot profit from breaking the law for almost 150
years. Who pays for past damages? It would appear that Canada would have to pay
because the likely basis for provincial infringement has been Section 88 of the
federal Indian Act.

Consultation: The notion that merely sending a few letters constitutes
consultation is wrong. Where important land rights are concerned, full consent
from the First Nations is required.

Negotiations: Crown bureaucracies up to now have decided when and if
and on what terms negotiations would be held. This is no longer valid. The Crown
has a duty to negotiate in good faith.

Long term objectives: Sharing of resources rather than the old idea of
small reserves for Indians, with Crown bureaucracies running everything else, will
be the more appropriate strategic approach for First Nations.

Role of the provinces: The powers of the provinces have been pushed
back considerably. Some earlier legal principles may have been overruled. For
instance,the 1958 Dick case, which allowed the application of provincial laws as
opposed to aboriginal rights,may well have been overruled by Section 88 of the
Indian Act .

Self-Government: Even though the federal government agreed with the
First Nations before the Court that there was an inherent right of self-government
under Section 35 of the Constitution, the Court did not adopt this view. It is still a
political position, and the courts are resisting it.

It may be that Canada will have to be told to legislate on the point. Courts
usually consider that in Canada’s constitution there are two levels of government.
Between them, supposedly, they have complete jurisdiction.

However Delgamuukw has substantially pushed back provincial powers.
First Nations could take the position that their powers would fill any gaps which
provinces have to vacate.

Duties of Canada: Canada is obligated to protect off-reserve rights. On-
reserve, the onus would appear to have switched back to Canada to prove that it has
any authority over land use except to follow the orders of the First Nation
governments. The old notion that “the Crown owns everything” is wrong.

The case will not immediately end the toxic relationship between First
Nations and the Crown, but it will help. Finally, the decision is based purely on
Euro-Canadian law. Anishinaabe Law holds that inherent jurisdiction exists by
virtue of the Creator; and there are no gaps in authority over lands, resources and
territories.

“Now when the treaty was

Treaty 3 First Nation Territory

made, there were solemn
promises that this allowance
would last as long as an Indian
live—

At that time, the Governor
was at the Angle and pointing
towards the East, taking the
name ofthe Queento witness,
he said theat all the promises
would be kept. Taking hold of a
pan he said that would eat of
the same pan as brothers—
How is it now that the
Department is going back on
these promises and upset the
pan?

What is it that has turned
up again and be brothers and
receive what we were
promised.

Having kept faith with the
Department it is only but fair
that we shoud expect that they
would keep it towards us. We
have keptour partofthe Treaty,

U.S.A.
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it is not hard that the govern-
ment should not keep theirs?
—Petition of

Lake of the Woods Chiefs,
July 18, 1892
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